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. INTRODUCTION

These six matters involve similar and overlapping allegations that Obama for America
and Martin Nesbitt, in his official capacity as Treasurer (“OFA” or the “Committee™) - Barack
Obama’s principal campaign committee for the 2008 presidential election - accepted excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
aurvensded, (“FECA” of “the Act”). Two of the teatters, MURS 6139 and 6142, alsa invelve
reintes! allegatians as to the Obama Victory Fund and Andrew Tobias, in his official eapacity as
Treasurer (“QVF” ar the “Victory Fund™), a jeint findeaising committee formed by OFA and the
Democratic Nationa! Committee. As discussed below, the allegations as to OFA's possible
receipt of excessive contributions is co-extensive with bases for an ongoing audit of OFA that
the Commission initiated in the ordinary course of its supervisory responsibilities.

Theoomplaintsvaryinﬁeirappmachtopluenﬁnglllegaﬁons as to possible widespread
patterns of illegal contributions. While some of the complaints rely primarily on media reports
regarding anecdotal examples of allegedly suspicious online fundraising transactions, see MURs
6078/6090/5108, other complaints provide a listing of specific transactions that are alleged to be
part of suspicieus patterns. Sea MURs 8139, 6142, 6214. The complaints specificully request
thnt the Commissien midit OFA and OVF to datermite the mxﬁm of tioe alirged wivintides.

Rasther thea attezapting to address all of the tmassctinma being questioned, OFA zml OVF
focus on their comprehensive compliance system, and assert that this system allowed them to
identify and take appropriate corrective action as to all contributions for which there were
genuine questions as to possible illegality. See OFA Responses in MURs 6078/6090/6108,
MURs 6139 & 6142 and MUR 6214, and OVF Responses in MURs 6139 & 6142. Respondents
assert that all genuinely excessive and prohibited contributions detailed in the complaints have
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been refunded. Respondents also contend that Complainants’ allegations are highly speculative,
lack the specificity needed to demonstrate a violation of the Act, and that the patterns identified
by Complainants do not support any inference of illegality. J/d

During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“RAD") sent the Committee multiple Requests for Additional Information (“RFAls”) regarding
apparent excessive vontributions of the sume general types as those identiried ir: the complaints.
Wehiie the Conaeidps van rexpansive to ismues taived in the RFAIs, RAD’s raview of Committes
disclosure reports suggasts that OFA bas acceptad, aad fiiled to take timely comestive action
with regard to excessive contributions, which may total betwesn $1.89 million and $3.5 million,
an amount that is quite large in terms of prior excessive contribution cases, but constitutes less
than 1% of the $745 million in total contributions received by OFA. See Chart A, infra. On
March 16, 2009, pursuant to its Review and Referral Procedures, RAD referred the Committee to
the Audit Division for a 2 U.S.C. § 438(b) audit. |

On April 16, 2009, the Commission approved the Section 438(b) audit of the Committee.
The Commission’s Audit Division has obtained financial database information from OFA, and
undertaken reconcifiatian of bank stat=ments with disclosuze report=. Thre Audit Division
comnennrd ficld werk in Depeenieer 2609, which s tumeesly engoing. The foms of the Section
438(b) audit is to exsmine whether the Commitiee was in matesial compliance with tse
regulations and requirements of the Act and whether its procedures for identifying potential
violations was appropriate, as specified in the 2007-2008 Authorized Audit Program. The audit
will include a review and testing of the Committee’s compliance procedures, vetting and
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These matters present the Commission with the question of whether the primary
consideration should be the seemingly large actual dollar amount of the apparent violation
(between $1.89 million and $3.5 million) or seemingly small level of noncompliance reflected by
the percentage relationship between the violation and OFA's overall receipts (less than % of 1%).
For the reasons discussed below, we recommend that the Commission fird reason to believe that
Obama for Amvrica and Maxtin Nesbitt, in his official cepacity as Treaserer, violated 2 U.S.C.

§ 441a(f), axvi authoriza a Beotitm 437g andit ta be peefosued aancurrently with the sngoing
Section 438 audit.

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA accepted prohibited contributions from foreign nationals (in violation of
Section 441¢) and from fictitious names (in violation of Section 441f) are either wholly
speculative or appear to involve sums that are de minimis both in terms of dollar amount and as a
percentage of OFA’s overall receipts. Accordingly, for the reasons explained in more detail
below, we are recommending that the Commission dismiss allegations thgt Obama for America
and Martinr Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. §§ 441c and 441£.

There are nv indications that the Victory Fund aoeepted exeessive contributions or
camtribtitayns from foosign nationals, nr misceported dishewsenents to OFA. Accordingly, we
mommmdtheComnﬁmimﬁﬂdnomntobeﬁmthﬂﬁamthhryFmdmde
Tobias, in his official capacity as Treasurer violsted 2 U.S.C. §§ 441a(f), 441¢ or 434(b).
Although the Obama Victory Fund and Andrew Tobias, in his official capacity as Treasurer, may
have accepted contributions from an unknown donor, we recommend that the Commission
dismiss this potential violation of 2 U.S.C. § 441f because the amount at issue does not warrant
further Commission resources.
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II. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Intemet, it has opined that a committee which'intends to solicit and receive
credlt card cmtributic_msovuthc int=rmet must be gble to verify the identity of thawe who
conmibite via aredit card vith the ssmee degree of omifidence that is genenally pmovidied when a
cammitias accepts a check via dint meil.! Advisory Opinion 2007-30 (Chsis Dodd for
President, Inc.); see also Explanatioz and Justification for Matching Credit Card and Debit Gard
Contributions, 64 Fed. Reg, 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concerns over the receipt of prohibited contributions” regarding its online contributions as its
contriliotions solicited and received through ey otirer methed. Jd. (quuting Matotiing Credit
Caxnl amd Debit Card Comtritmtions, 64 Fe. Reg. ot 32395),

! Advisory Qpinions have locked favorably upon several methods for motifying contributors of a committee’s legal
obligations as well as verifying contributors’ identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s sources restrictions and contribution limits,
requiring a donor to complete and submit for processing a contribution form that includes the contributor’s name,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. Ses, e.g., AO 2007-30 at 3. The committee
should also include precedwros tint will allew itta sereon for omntrilnmions mads asing cermerats or Wnisiress orllity
crudit onlis, uni a precen whtaghy the dviser szst s (1) the contriastion is madi from his owe #osis sad not
thewe of cxanfiar; (2) soniriiections ax: nus niade fiom ganeed twamry finds of s commmtion, fxlur asaniession ar
national isink; (3) denor is st & fedesal gawernmumt contractes or a fisrvign nstienal, but is a citizen or

residast of the United States; and (4) the contribution is made on a personal cxedit cand for which the donor, nota
corporation or business entity, is legally ahligated to pay. /d at24.
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As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.E.R. § 103.3(b). While contributions that may Wt genuine questions™ as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts te detesmine the legality of the contributions.” 1 C.F.R. § 103.3(b)(1). If the
cantribution exzawt be determsined to be logal, oe is discovered to be illegal even thaugh it “did

not appesar $o ke illagal” at the time it was received, the treagnrer must refund the contzibution

. within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)(2). By contrast, if the

committee determines that a contribution exceeds the conu'ibution_limitaﬁons enumerated in
2 US.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.
§ 110.1(®b)X3)G)-

A.  Background

1. Obama for America

Obama for America is the principal campaign committee for President Barack Obama.
During the 2008 election cycle, OFA, as an authasized candidate committee, was limited to
contributions from individiual donors who in the aggregate did ot exvead §2,300 eaxh for the
primazy and general elections. 2 U.S.C. § 441a(a)(1XA). Since ﬁlmg its Statement of
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.
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Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all
online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3, OVF Responses in MURs 6139 & 6142 at
2. The Committee asserts that its internal system of review surpassed the procedural
mquirenmhforﬂuw“eeﬁosmdmsingofum&imnimmforthinﬁbmmm.u
the volrrme of contribdtions inmwensed, the Camenittze coniineally hesrdjusted its procedtires
exsure that all contzihutions teceived aa its own or thraugh the Victory Fund camplied with the
Act’s requirements. QFA Response in MURs 6078/6090/6108 at 3-4; OFA Responses in MURs
6139 & 6142 at 2-3. '

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit
from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accept a
contribution:

° The Committee online contribution page informed each prospective donor of the

Act’s source restrictions, mexphclthngmgednsphyedmaconspxcuous location
that the donor could not miss;

° No donor aouid xale a cantritmtion witismet fiest aifirming that the funds veens
lawful and connistsnt with the Ast’s requizzments, by checking a2 hox aonfirming
that the donar was a United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corporation, labor organization or national bank, and were not provided by any
person other than the donor; .

. Donors who eatered foreign addresses were reguired to check a box conBrming
that fiiey were either a United Stams oitizen or a pesmnnent residbut alien, and

provide » valid U.5. pusoport number, Al at 3-4; see aiso Aifidanit of Hexry
DeSiim (“DeSio AfE.™) 7y 3-6.
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The DeSio Affidavit goes on to describe the compliance and vetting process that occurred
after the online contributions were processed by a third party vendor and submitted to the
Committee: .

° At regular intervals the Committee conducted automated searches of its donor

database, which included all contributions (whether raised online or through other
mechanisms), to identify any fraudulent or excessive donations;

° Contributions fram sepeit donors were examimed to ensue that @ve tetal amount
received from a single donor did not exceed contribution limits; and

° As axaroplny of questionable infarmuiivn, erronsous date ar fraudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similar patterns of erroncous ar
fraudulent data, /d. at4.

2.  The Victory Fund |

The Obama Victory Fund is a joint fundraising committee established pursuant to
11 C.F.R. § 102.17, whose participants were Obama for America and the Democratic National
Committee (“DNC”). During the 2008 election cycle, the DNC, as a national party committee,
was limited to contributions from individual donors which in the aggregate did not exceed
$28,900. 2 U.S.C. § 441a(a)1)(B). Additionally, a joint flndraising commitvee established
pursuzstt to 11 C.F.R. § 102.17, may acougtt up to the limits of the pusticipating commitiees,
which in this case would be $33,100 per donr (the OFA limis of $2,300 cach for the primary
and general aleckions and tha DNC limit of $28,500). 11 C.F.R. § 102.17(a). The Victory Fund
filed its Statament of Organization on June 10, 2008 and received over $198 million in
contributions during the 2007-2008 election cycle. The Victory Fund denies the allegations in
the complaints and contends that it maintained the appropriate procedures to ensure that
contributions received by the Committee and the Victory Fund were properly allocated and did
not exceed contribution limits. OVF Responses in MURs 6139 & 6142 at 2. Pursuantto 11
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C.FR. § 102.17, as a joint fundraising committee for OFA and the DNC, the Victory Fund may
accept up to $33,100 per election from each individual contributor, rather than the $2,300 per
clection mistakenly cited in the complaint. Jd. Moreover, the Victory Fund asserts that to ensure
that individual contributors did not exceed applicable limits to the Victory Fund or the
Committee, the Victory Fund verified all contributions it received with the donor records for the
Committee end the DNC. Jd If enty connfbation aggregated to exeeed applicable limits to the
Commitice, the evcessive assount was first ralloouted to ihe DNé; if aftar the DNC rxaficostion
the contributions still axceedad appliasble limits, the excasgive amount was refunded to the
cantributor. /d.

B. Excessive Contribution Allegation

1. Facts

The complaints involve allegations based on Complainants’ direct review of disclosure
reports filed by the Committee and the Victory Fund as well as information gleaned from online
media reports, and claim that Respondents accepted excessive cortributions in addition to
knowingly receiving contributions from prohibited sources. Fling Complaint at 2; RNC
Complaint at 1-8; Kohtz Complaint &t 1; Daniels Conplaint at I; Moore Complaint at 1.
Complainants lixt huetineds of indivirimals whom they claim ssede contiibutions
$4,600 (which would be the aggregate total of the pesmissible expovnta of $2,300 essch for the
primary and general elections) and aontend that this is evidence that the Committee and the
Victory Fund contribution processes were utterly lacking in the appropriate internal controls to
ensure compliance with the FECA. Fling Complaint at 2; RNC Complaint at 1-4; Kohtz
Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1.
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Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refund contributions, as appropriate. OFA Response in MURs
6078/6090/6108 at 5; OFA Responses in MURs 6139 & 6142 at 2; OVF Responses in MURs
6139 & 6142 at 3. Specifically, the Committee contends that only 112 of the 602 individuals
originally identified in comsplaints for NFURs 6139 and 6142 made comributions et were
puientially exaragive but latwr refunded; tha rest, they assent, actunlly wmn: cnmpliant wiih the
Act. QFA Respanse in MUR 6139 at 3, OFA Eespense in MUR 6142 at 3. Respondents
provide attachment spreadsheets that list the individuals they assert were compliant, as well as
those who made potentially excessive contributions that were later refunded or otherwise cured
(some timely and some untimely).? OFA Response in MURs 6078/6090/6108 at 5; OFA
Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh. A. Respondents argue that
their demonstration that most examples of excessive contributions cited in the initial complaints
wemeithmeompliantormtiﬁ?dinaﬁmelymaxmr, is evidence that there is no need for an
investigation of their finances and reporting, and that these matters should be dismissed.

The Conemission’s Repurts Analysis Division reviewed the Connnittee’s disclosures for
the 2608 ehmtinn cycle, whinh reflent that the Committee mpartnd roizing appminately
$745,689,750 dueing that time period. A memorendum referring the Committes to tha Audit
Division indicates that the Committee received over $3.5 million in excessive contributions
during the 2007-2008 cycle that were not refunded, reattributed or redesignated

1 The complaint in MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or ropresent excessive contributions, The
Caxnmigic’s Response to MURs 6138 and 6142 dati Des. 29, 2088 adfirvases some of the Saznactions spucifically
identified in the supplements filed up to that date, but was not smended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.
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. .} See RAD Referral dated March 16, 2009. The apparent excessive contributions
detailed in the RAD Referral are reflected in Chart A below. Because RAD’s figures are based
on its review of all of the Committee's original and amended disclosure reports, they will include
any excessive contributions that were properly identified in the Complaints.

Chart A
Report Excessive 1 Total Contributions
Contributions Reported

Q1 07 $103,382 $25,702,886
{Q2 07 $116,241 $32,889,836
(@3 07 | $47,280 | $20652528
[YE 07 | $18,342 | $22,847,567
(M2 08 | - 835,164 | $36,188,803
[M3 08 [ $15,302 | $55,444,560
[M4 08 $44,826 - $41,161694
[M5 08 $26,787 $30,732,459

- |m808 | "$22,287 . $21,853,056
[M7 08 | $95,010 $51,809,906
|8 08 | $359,986 $50,337860 |
[moo8 [ s2205521° $65,000662 |
[m10 08 | $110,484 |  $150,708,708
j12c 08 | $27,623 | $35,944,585
|30G 08 | $218,590 | $104,124,846
I R .
[TOTAL [ $3838,778° |  $745889,780

’ the regulations provide 60 days from the date of receipt to refund excessive contributions without penalty,

see11 CFR. § 110.1(b),

¢ The RAD Raferral identificd $2,295,521 in potential excessive contributions based cn the MP Regort, which
included $367,166 in excessive contributions from 317 individuals that were not refunded, redesignated or
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the 2008 primary election that
were reportedly received after the date of the candidate’s nomination. A subsequent review of the Victory Fund’s
disclosure reports indicates that approximately $1,646,236 of these primary-after-primary funds appesr to have been
received by the Victory Fund before the candidate accepted his party’s nomination and the Committes reported the
date tha finds ware temnsismed frem the Vistery Ennd, rather thas the dinto the finds ware sansivad by the Vintery
Fund ns the contsibution date. Therefoss, the $1,646,236 in contribwtions might not be exsessive, but simply
reported incorrectly by the Coramittes. An investjgation will clarify whather the Committes psoperly reported the
receipts in its M9 disclosures.
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RAD issued numerous RFAIs to enable the Committee to explain or rectify its excessive
contributions Though the Committee made significant efforts to identify, redesignate or refund
a significant number of the excessive contributions identified in the Commission’s RFAIs,
RAD's information indicates that the Committes failed to appropriately redesignate, reattribute
or refund $1.89 to $3.5 million in excessive contributions. Consequently, RAD referred the
Committee to the Audit Division, and the Commission approved an audit pursuant to its
authority under 2 U.S.C. § 438(b). The Section 438(b) audit notification letters were sent to the
Committee in April 2009, financial database information was obtained, and the Audit Division
has ondertaken reconciliation of the Committees records and diwl@ reports. The 438(b)
audit teamn is cuerently conducting its field work.

2 Assiysis

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committee, which (for the 2008 election cycle) in the aggregate
exceed $2,300 each for the primary and general elections. 2 U.S.C. § 441a(a)(1)(A). For the
2008 election cycle, the Act also permits a national political party to receive from individuals or

3 Should the $2,295,521 in excessive contributions identified by RAD be determined to include reporting errors, the
excessive contributions for M9 may be reduced to $649,284 and the Committee’s tofal potential excessive
coutribations may be reduced to $1,890,541.

13
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persons other than a multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1X(B).
Additionally, a joint fundraising committee established pursuant to 11 C.F.R. § 102.17, may
accept up to $33,100 (the combined per-candidate and per-political party contribution limits) for
each donor. 11 C.F.R. §102.17(a) & (c)(5). The Act prohibits a candidate or political
committee from knowingly accepting contributions in violation of the contribution limits set
forth in the FECA, see 2 U.S.C. § 441x(f), and where a comsmittes has rescived an excessive
cantribusion, it has sixty (60) days to identify and mdesignate, renttritne ar refund the exoemsive
amount. 11 C.F.R. § 110.1(b); see also discussion, supra, pp. 5-6.
& The Committee’s Apparent Excessive Contributions

Based upon the information available at this time, the Committee appears to have
accepted excessive contributions that range from $1.89 million to $3.5 million. In light of the
volume of total contributions raised, the Committee’s overall compliance rate on the receipt of
contributions that comply with contribution limitations appears to be between 99.47 percent
(based upon the $3.5 million figure) and 99.75 percent (based upon the $1.89 million figure).
This information presents the Conmmission with the question of hotw to address a high number of
exsnssive contribwnions in the context of a high rate of compihoese,

14
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On balance, we believe that the overall dollar amount in violation supports moving
forward to the next stage of the enforcement process.

. Aceordingly,wemommendthattheCommissionﬁndmheﬁmthuﬂu
Committee violated 2 U.S.C. § 441a(f) by accepting contributions that exceeded contribution
limitations and authorize a Section 437g audit that would wark closely with the Section 438(b)
audit to determine the amount in violation.

The Commission has already commenced a Section 438(b) audit, which has the purpose
of examining data provided by the Committee to “verify to the maximum extent possible”
whether the Committee is “materially complying with the Act and Regulations.” See Authorized
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Because our Office would also plan to review the specific transactions alleged in the
complaints to be violations of the Act, which may not necessarily be included in the sample
reviewed through the Section 438(b) Audit Program, we recommend the Commission authorize
Section 437g audit authority to enable us to work coextensively with the Section 438(b) auditors.
We do not anticipate having a separate audit team, but believe that Section 437g audit authority
will allow us to participate in conferences with Respondents and the auditors, review information
provided by Respondertts throughout the course of the awdit (rather than waiting until after a
Interim Audit Repor is cireulated), ind confer with the sxditors to review data that may be
outside of the Audit Progmm peocesser, bot necesowry te cistipinim our investimation. Ampraving
Section 437g msdit authority at this stage wib also provide natipa to Respondents that
information they provide during the audit process and field visits will be used by both the
Enforcement and Audit divisions in their respective reviews of the Committee’s potential FECA
violations, and grant the Committee the opportunity to respond to both inquiries at one time.®

® If the Section 438(b) audit results in a referral for enforcement action while the investigation is ongoing, we would
consolidme such & réferral with these MURs.

17
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b. The Victory Fund’s Contributions

The Victory Fund denies allegations that any of its donors made excessive contributions.
OVF Responses in MURSs 6139 & 6142 at 2. The Victory Fund accurately notes that it is not
subject to the $2,300 per election contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundraising committees. Jd.
Moreover, the Victory Funitt avers #at it has prooedures to eeonre that its donors do ndt exsoed
applicable coreributier limits, which include matching ail contributions it received to the domor
recaxs af the Committee 2nd thea DNC. Jd. The responas states that any contributiors the
Victory Fund received that might have been excessive when aggregated with prior contributians
to the Committee were cither reallocated to the DNC or refunded to the contributor, /.

Our Office has reviewed the information submitted in the complaints and responses in
MURs6139and6!42aswellasﬂ|edisclosmrepomﬁledby.ﬂnVictoryFundanddetermined
that Complainants’ allegations appear to rely on the mistaken belief that the Victory Fund is
subject to the individual contribution limit of $2,300 per election for candidates or candidate
committees, as set forth in Section 441a(a)(1)}(A). In fact, as a joint fundraising committee, the
Victory Fund is subject to the 835,100 per individual contribution limit set Rarth ih 11 CF.R.

§ 162.17. None of the individuals cited in the cemplaints exceeded this limit. Thug, the
information Complainents submit as prima facie avidieme that the Victory Fund violated Section,
441a(f) is insufficient to suppost a reason to believe finding. Moreover, we have found no
additional facts to support the claim that the Victory Fund accepted excessive contributions.

Finally, there is no support for Complainants’ allegations that the Victory Fund violated
the reporting requirements of 2 U.S.C. § 434(b) by misreporting disbursements to OFA, and
failing to provide identifying information for contributors who gave less than $200. The Victory

10
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Fund responses and disclosure reports indicate that the transfers from the Victory Fund to the
Committee were made for ordinary disbursements of net proceeds pursuant to the joint
fundraising agreement between the Committee and DNC, and were reported comectly. 11 C.F.R.
§ 102.17; see OVF Responses in MURs 6139 and 6142 at 3. Further, the Act does not require
committees to disclose the identification information of donors who contribute less than $204 in
the aggregate during the election cyele. See 11 C.F.R. § 102.9.

Accordingly, we racommend thet the Conmmission find ng reason to believe that the
Obama Victory Fumd and Andrew Tahias, in his official capacity as Ticamirer, received
excessive coatributions in violation of 2 U.S.C. §§ 441a(f) and 434(b).

C.  Possible Foreign National Contributions

The FECA provides that it is unlawful for a foreign national, directly or indirectly, to
make a contribution or donation of money or other thing of value in connection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441¢(a)(1) and (2)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or lawiing its priicipal place of busimess in a foreign vountsy.
2U.S.C. § 441eb). A“fomimmﬁaﬂ"dumimclndenpudwhaciﬁmmndm
lawful permaneni resident of the Linitad States. /d. _

Although the statute is silent as to any knowledge requirament, the Commission’s
implementing regulations clarify that a Committee can only violl_m Section 441¢ with the
knowing solicitation, acceptance, or receipt of a contribution from a foreign national. 11 C.F.R.
§ 110.20(g). The regulation contains three standards that satisfy the “knowing” requirement:

(1) actual knowledge; (2) reason to know; and (3) failure to conduct a reasonable inquiry. 11

19
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C.F.R. § 110.20(a)(4)(i)-(iii). The reason-to-know standard is satisfied when a known fact
establishes “[sJubstantial probability” or “considerable likelihood” that the donor is a foﬁm
national. See Explanation and Justification for Prohibition on Contributions, Donations,
Expenditures, Independent Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg.
69940, 69941 (quoting BLACK'S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness
standard is satisfied when “a kivown ﬁct should have prompted a reasonsble inquiry, but did
net.” Sas id. ot 69948.7
1. Facts |

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting contributions from foreign naﬁoﬂs. As support for these allegations, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. dollars from a foreign currency); and
(3) various media outlets reported thiat foreign nationals may have conttibuted to the Committee.

Consplaitmnts argwe Gt there are =videsproad problems with the Comemlitee’s

cempliance syaterns, which wamsit lnvastigatime ip ail of the Cammitten’s exmtritwriinns

7 Before the regulstion was revised in 2062, Commissioners exprensed corerms about the lovel of scienter required
under Section 441e. For example, a Statement of Reasons (“SOR™) issued in a Section 441¢ case decided shostly
befure revision of the regulation examined the statutory lagguage and legislative history to conclude that despite the
absence of precise language of a “knowledge requirementi” in the statwne, “it would be fundumentally unjust to
assess Hability on the part of a fundraiser or recipient committee that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assuranoes of the ctwmibulion’s legaiy.” MURs 4538, 4531, 4347, 4842, 1599 (Swsement of Nemous by
Cemnsinssower Thomes /n e Dunycralic Notivesi Coameittéo, ut 8l.) at 3. Thus, cuapbed waisil tie Explamiion and
Justifisation. isstmd in Ne/nnises 2002, uhoomindgs suay ba infrred buvedd oa shdim provisiens in the
Ast Gt monlfivaily insiuded smh ow despite: the absmute of any keowledge resuiswssnat in the sinbete, /d ot
2 (riting 2 U.S.C. §§ 4411, 441Wa)). Sauaisa 11 CFL § 103.3)1), wirich pravides that asmtriluiiona vidlidh did
nof appenr to be fom a prohibited searce must he mturrad within & specified pesind fram the date on which th
Committae becosmes aware of isformation indicating that the eontributien is uniawfl,
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received from individuals with foreign addresses. Fling Complaint at 1; RNC Complaint at 1-2;

Kohtz Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1. The Complainants who

rely merely on the Committee’s receipt of contributions from individuals with foreign addresses

generally provide no additional facts to substantiate their claims these individuals are foreign

nationals, as opposed to eligible donors temporarily living abroad. One complairit points to a

newspeper report that avserts that the Comemittoe raveived 37,265 contributions 2iat wese net im

wirale dollar amamnts, which tlie antixwr cxachades cunhl be evidmce that tbase contvilmiions

were cunemated from fareign curegcies to the U.S. doliar, and thenfare came fiom foreign

nationals. MUR 6090 Complaint (citing Ex. K). Complainants offer no information to support

the conclusion that such funds were contributed in foreign currencies or that the individuals who

made contributions in foreign currencies were not lawful donors. Finally some of the complaints

cite media reports with anecdotal allegations of foreign nationals having contributed to the

Committec. Examples of these media reports include:

Areponuboutagl'oupinNigéﬁawasrepomdtohnvesponsoredanevent.d:e
proceeds of which were purportedly going to be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

Media caverage of a pdblic stamment 1omde by Libyan leadur Misuyanar al-

Gaddafi opining that foreign notionals supported candidate Obamma and may have
contributesi to the Cammittee. Jd. (citing Attach. C);

Reports about two brothers who owned a shop in the Gaza Strip end made bulk
purchases of Obama t-shirts to sell in their store. Jd. (citing Attach. A, E, F);

Atrticle about att Australisn man who admitted to knowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept his contributien. Id (citing Ex. H); sssd

Report about and a Canadian man who deliberately made false statements in order
to get the Comsicittes’s online nentribution system to m:cept his comtribution. &I

21




132044324724

& W N -

12

13

14

15

17

21

24

25

MURSs 6078/6090/6108/6139/6142/6214 (Obama for America)
First General Counsel's Report

. Allegations, which have been internally investigated and remain unsubstantiated,

' that an asonymous FEC analwst itiformed his superiuig thut the Committes imd
accepted miiiians of prehibifed mmmiibutions faren fareign naiionals und his
warnings went unhosded. J[d. (citing Attneh. D);

The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
paswport mumber. /d. Finally, the Committee asgerts that it maimtaimed 2 system that at regular
intervals surveyed all contributions teceived fram foreign addreseae, pemaannily corvaoted
contrihutors who were not known to be U.S. citizans or lawful permaaent residents, and required
the submission of valid U.S. passport information. Jd. at 5.

2. Analysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, and or failed to refund contributions after becoming aware of a basis for questioning
whether the contributions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of proof relied upon in the
complaints is flawed.

Complainants added wp all contribtstions from denors with foreipn addresses and alleged
thet all or significant menbers of those contributions must have come from foreign nationals
because media reposte had idontified feur foreign nationals wieo were alleged to have been
cantributors. RNC Complaint at 1. The Committee received approximately $1,314,717 in
contributions from 10,463 individuals with foreign addresses. The fact that these contributors
listed foreign addresses is not, as Complainants claim, prima facie evidence that the contributors
are foreign nationals or that their contributions should be suspect. 11 C.F.R. § 110.20(a)(4)(1).
Although Complainants argue for a comprehensive review of all contributors with foreign

2
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addresses, neither the media reports nor the complaints offer any specific information that would
suggest that any of the contributors with foreign addresses, other than the four specifically
identified in the media reports, are not American citizens living abroad, who are entitled to
contribute to federal political committees.

Similarly, the argoment that the presence of contributions in odd (non-whole dollar)
amounts is prima fawie evidence thnt a contribution might have come from am impermissible
foveigtr source is incorrect. First, these is a wide variaty of explanatioas far a contribution to he
in nan-whole dolar axmosunts, other than being a foraign cumency. Secard, aven if the
cantribution was made using a foreign currency, there is no legal presumption that the use of
foreign currency is sufficient to establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entltledtomakeconmbuum, nﬂglnbeexpgmdwuseacmdilwd
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contrfbution is received from a foreign address, foreign bank
and/or in a curssney other than U.S. dollars might serve as pettinent information in examining
the contribution, the miere nataence of sich indicatars deams net establish reason o belicve that
the Committee violatad the prohibition against receiving contributions from foreign nationakn.
Rather, a Committee need only make a “reasonable inquiry” to verify that the contribution is not
from a prohibited source to satisfy the Act’s compliance regulations. 11 C.F.R. § 110.20(a)7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
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certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
regulations. OFA Response in MURs 6078/6090/6108 at 4-S. There is also evidence that the
Committee’s internal controls followed the Act’s “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online asing foreign exddresses to provide a valid U.S. passport number. Id'; see 11 C.FR.
§ 110.20(aX7) (“[A] persen shall be deemed to bave canducted a neasormble inquiry if ke or sha
seeks and ohtains copies of cuseest and valid 1.S. passport papets.”).
8. The Committze’s Contributors

In an effort to ascertain whether potential contributions from foreign nationals were being
identified by the Committee’s compliance system, the Commission’s Information Technology
Division generated a sample of 1,737 individuals with foreign addresses who contributed to OFA
during the primary and general election months of February 2008 and August 2008,
respectively.® A review of the sample found eight contributors living abroad who gave the kind
of incorplete or questionable persorml information that should have prompted the Committee to

% The Commission has approved of the use of examining samples in order to ascertain whether excessive and
prohibited contribution violations are substantial enough to warrant further inquiry. See, e.g., 11 C.F.R.

§§ 9007.2(f)(1) and 9038.1(f)X1) (approving the use of sampling in the sudit context to determine whether excessive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, we opted to review a
sample of disclosure reports at the reason to believe stage in order to ascertain whether the violations of the Act
alleged in the complaint are indicative of broader flaws in the Committee's compliance system and/or are significant
enough to recommend that an investigation of the violations is warrantéd. We selected the months of February 2008
ant August 20U8 for the review because contribations reported by the Conmnittee in these months reprosented
median contribution receipts during the primary and gemeszl election period.

It sikould be nutad that our resdew did not fimd evidenca thet the eight indiriddals were foraign natismals, but simply
found thit the addmes or esploymest iafcomation prawided by these individiml nies cithes instmplete o
unverifiable, and additional information was necessary. These individuals were also flagged by the Committee and
the notation “Information Requested” was included in the Committee’s disclosure reports.
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cither conduct additional inquiry or reject of the donor’s contribution. These eight individuals
donated a combined total of $2,147 to the Committee.

Our Office then expanded the review to examine all of the contributions received by
individuals with foreign addresses during the entire election cycle. The broader review did not
identify additional individuals whose information suggested they might be foreign nationals or
require additional inquiry. The purpose of lseking at the Februmry/Avgust smawile as well as the
breader electian cycle was to gain insight as 10 how tha Comiﬁ‘s compliexe systeen was
workiag, whether it was effectively idantifying patestially prohibited cantributicns, and whether
carrective action was taking place to resolve questisnable contributions. '

Comistem“dﬂnhcmeniominmeConmﬂuee’smpome,ommiewfmdmm_
contributors outside of the United States were required to affirm that they were United States
citizens. See OFA RespomeiﬁMURsGO‘lSlMﬂOSnLS. In fact, the website would not
accept contributions from individuals outside of the United States without certification that they
were citizens or legal permanent residents. Jd. We found that contributors outside of the United
States were typically employed by the United States government or military, or working in the
intemational offiees of Amerrioea conperations, or for Ameriesss nen-profit, huen rights or
reliminus organizationt.

The cantributinzs ciied a examples 6f Seation 44 1¢ violatiens ia the complaints ave
insufficient to support a reason to believe finding for the following reasons:

o There is no support for the inference that the Committee received contributions or
was in any way coanected to the Nigerian fimdraiser or its coordimmtors, as the
same media reports indicate that the Nigerian government seized the funds raised
mnd are investigdting the sealter as a fraudulent schemss. ENC Counpflaint, Exh. A.

° There is no information suppaiting the allegation titit the gemwral comments mede

by Libyat eader Muamssar al-Gaddafi claiming, “[Peopla in the Arab and
Islamic world] welcomed [Barack Obawma) and prayed for him and ... may even

25
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have been involved in legitimate contribution campaigns to enable him to win the
Amerioan prusilisntoy” are related 10 any idontifiable contributions or fimdraising
efforts for the Comuniniee. /d,

° The allegations that contributions received by the Committee, which were not
made in whole dollar anounts must have besn made in fiareign cuwency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuals that were the source of the fimds were for¢ign nationals. /d.

U The Australian mhan cited in the media repert adinits (in the sisne report) that he
knowingly made the illegal contribution through bypassing the online security
protocols by entering a false passpart number and fonadeiently cestifying that he
was sn Amacrican aitizen living abroad, in ordar to get the webaite to accept his
contribution. RNC Camplaint, Exh. H, QFA Raspozse in MURe 6078/6090/6108
at4.

) While the Canadian donor did not admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Commiittse msseres thut the website did require » certificatton of citizonsliip to
mabe neatribuiions from a dotige addrex and the conledntitm from tis daaor
has sien: hoen sxfimaded. OFA Remonse in MURs &078/6090/6108 at 4.

See OFA Response in MURs 6078/6090/6108, Exh. A.

According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwrans totaling $6,5%5 and 824,770, respevtively.) RNC Cemplaint, Bxh, A.
The smns repost indiostes that the Edvess brathens snesied the ebbayiation “GA” im the adidress
line reserved for the mamne of the sestribator’s stete of residence, which tse Committee might

have mistaken to stand for “Georgia” rather than “Gaza.” Id. The report also cites a campaign

? It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; see also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchaser to a political committee or candidate for a fundraising item is a contribution); AO 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).
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official who states that until the media identified the Edwan brothers as being residents of Gaza,
the Committee had no reason to believe the Edwans lived outside of the United States. /d.

The Act provides that where a contribution does not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.

11 CFR. § 103.3(b)(2). Hetre, the Edwan Brothers made 28 t-shift purchases, 22 of which were
refunded within 30 days of receipt.”® Refunds of the othee six purchages (for $4,13@) were made
within two weelss of tho first media seport identifying the brothars as foreigm natiopals.

Whilewecannotbecétainwhmtlm Committee discovered all of the contributors cited
in the media reports were foreign nationals, the Committee did refund all of the contributions
within 30 days of those reports or the information about the identity of those contributors
becoming public. Moreover, the fact that our review of the Committee’s disclosure reports has |
identified only $2,147 in contributions from eight donors with foreign addresses that might be
questionable, with no additional information on whether they are in fact foreign nationals,
mitigates against finding reason to believe that the Committee violated 2 U.S.C. § 441e.

Beceuse the porential Secticn 441e violatiens are limited ia scope ad amount ($6,277)
and because therp id insuffSctent infremation to mzggest that e Cacrswittun acs>d nnreasonably in
relying on the information proviited by eostributors affinming that they were United Sintos
citizens, we conclude that opening ar: investigation into this issua would be an inefficient use of

' Hasam Bdwan male seven contibusions, nll of whisi: wevy refunded, Only the fsier jmallest traswacions ($137,
$1,217, $834 and $508) were refunded outside the 30-day window. Monir Edwan made 21 contributions, all but
two of which (for $94 and $1,290) were refunded within the 30-day window. /d. A total of $4,130 of the
contributions made by the Edwans was refinded outside the 30-day window, but within two weeks of the first media
report.

27
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the Commission’s limited resources." See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed). Accordingly, we recornmend that the Commission dismiss allegations that Obama for
America and Martin Nesbitt, in his official cepacity as Treasurer, violated 2 U.S.C. § 441e by
accenting cantributions from foreign natianals.
b. The Victory Fund’s Contributors

Based on the information in the complaints, as well as our review of publicly available
informatjon, there is no indication that the Victory Fund received even a single contribution from
an individual who has been demonstrated to be a foreign national. There are no examples
provided in the complaints or in the publicly available media or disclosure reports. Thus, there
appears to be no support for the claim that there are systematic breakdowns in OVF's monitoring
for contributions from foreign nationals. ‘

We recommend that the Commission find no reason to believe that the Obama Victory
Fund amd Andrew Tobias, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by
accepting contributions fiom faeeign natsesals.

. Possible Contrikbutions from Unknown Individuals

The Act provides that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a contribution made by one person in the name of another.
See 2U.S.C. § 441f. A Committee has thirty days from the date that a prohibited contribution is

" Witle we do nat ansicipate it, should the Soctian 438(b) audit identify additional cevtributions thet vialste Sectizn
44 1e and refer those violations for Enforcement action, the dismissal of the violations at issue here would not
preclude the Commission from pursuing other Section 44 1e violations that might subsequently be referred by the
Audit Division.

28
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made or discovered to have been made to refund the impermissible contribution. 11 C.F.R.
§ 103.3(b)(2). |

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online ﬁmdxﬁsinﬁ mechanism provided no
internal controls to circumvent the recelpt of such prohibited contributions. RNC Suppl.
Cotplaint at 3-4. Different Complainants prazxent two types of argunierits for why the
Compsititer sheuld have been (n immaidinte emtice timt nertain cemtributions did net come from
legitimate sources. Firit, same of tha complaints consend that cestain cantributions wean linkad
to names that were clearly fictitious, and. the fact that such contributions were processed by the
Committee’s online fundraising system is evidence of widespread failure in its compliance
system and warrants investigation. Second, one of the later complaints (MUR 6214) points to a
range of anomalies in the pattems of the contributions attributed to particular individuals as
beingmﬂicimﬂymmuﬂanduﬂikdyump\ntheCommMonmﬁcethntheumnﬁbuﬁom
were illegitimate.

1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fraudulent names, addzssses or caedit card information. Evarupbes of thase
individuals include:

° Good Will — an individual who listed his name as “Good Will,” his employer as
“Loving,” occupation as *You™ and who provided an address that turned out to be
for a Good Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780

contributions in $25 increments between March 2008 and April 2008, totaling
over $19,500;
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° Doodad Pro - an individual who listed his name as “Doodad Pro,” his residence
as Nande, NY, occupation as “Loving,” and employer as “You™ maxie over 850
contributions in $25 inremenis briween November 2007 and April 2088, trading
over $21,250;
° Persons with fictional addresses — some individuals provided questionable names
and fictitious addresses, including “Test Person” residing in Some Place, UT,
“Jockim Alberton” residing at a fictional address in Wilmington, DE, “Derty
West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and

) Persons with ohvious fictional names — some individual donors provided
nonsensical names including, “Hbkijb, jkbkj,” “Jgtj Ifggiifgj,” “Dahsudhu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Bs Esh.”

During the course of ita compliance process, and before the names ware made public in
media reports or.eomplaints, the Committee asserts that it had already identified many of these
same contributions as being of questionable legitimacy. Disclosure reports indicated that several
of the “contributions” made by fictitious donors cited in the complaints either were never
accepted due to invalid mformatlon (e.g., invalid credit card or banking information) or were
refunded immediately. In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made .
hundreds of contributions in small increments, refurrds were done on a rolling basis before their
cantribuduns appeared in media rupests. Further, mest of the refimds wese cormpleted to almost
all of them prohibited confritrutors within weaks of the first media repaits axnd/or the initial
camplaints filed with the Cammission.

The Complaint in MUR 6214 makes an extensive and detailed analysis of various
patterns in the Committee’s receipts. This complaint alleges that the Committee failed to make
immediate use of an Address Verification System to confirm that each contributor’s reported
address information matched the address information for the credit card used to make the

contribution, which allowed the Committee to accept online contributions in transactions that
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would have been rejected by other vendors accepting credit card payments over the internet.
This complaint suggests that the absence of this safeguard raises questions as to whether the
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following contribution patterns which it deemed
suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Deonations that were in whole dollar amoumts, but =ot in mu!tip_les of $5; 3) Multiple Day
Domaticma whene a donor has two or sene domatiuns on the 'eme day; 4) Duplicate Donatians
worre the danom appsared to make two ar mora aontributians of the same amount on the same
day. Complainant alleges that the Committee accepted an unusually large number of
contributions that fit into these patterns, which it deemed to be suspicious and merit further
review.
2.  Analysis

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of ewnfidence thst applics t uther metitods of finidraising, med act sonsistandly with Comenission
regulations. See AO 1999-09 (Bill Beadley for Presidant, Ine.). Compisinauls ceataad that the
Cammittee's acceptance of anline contributions fram the unknown perscns ideatified in the
complaints is clear evidence that it had no control mechanisms in place to catch third party fraud.
Fling Complaint at 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the
complaints argue, an investigation of all contributions is warranted. /d RNC Suppl. Complaint
at 3-5.
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Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those ‘I:ited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. /d at 5. The Committee also asserts that through its vetting
and compliance system, as individuls who provided fictitious infornmtion are identified,

sulmequent seasshns ase modified to look for similar individuals or nastems of framimhtnt deirvms

that were previously identified. Id. Regarding the individuals identified in the complaint,

Respondents provide information that most of the frauduleat contributions from these individuals

had been identified and refunded before the complaints were filed. /d.
a. The Committee
The complaint cites the names of eleven individuals with alleged fictitious names that

allegedly made contributions to the Committee. Only three of these individuals gave
contributions that were actually received and aggregated over $1,000; they include:

¢ “Doodad Pro” made 850 contributions in $25 increments totaling $21,250,

e “Good WHII” made 780 contributions in $25 increments totaling $19,500, and

o “Hbkjb, jkbkj” made a kingle contribution of $1,077.23.
The “Doodad Pro” and “Good Will” cantributions were refunded on a cantinzous imsis either
before or within 30 days of the iaitial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj"”
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donors cited in the complaint totaled approximately $1,200; none of which has been refunded.
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In order to ascertain whether there was a potential system breakdown that might have led
the Committee to accept large numbers of contributions from unknown persons, as alleged in the
complaints, the Commission’s Information Technology Division generated a sampling of
contributions to the Committee in the primary and general election months of February 2008 and
August 2008, respectively. During the sample period, the Committee received a combined total
of $73,976,663 in cemtributions from over 170,000 contribastors. We reviewed the cemplaints,
dinclesure reports ardl nredia reparts fos individuals whese infoomation appeared & be
incomplete, fictitious orotlwrwise unverified as belonging to act::al persons, and raviewed
whether suspect coatributions were accepted, verified and, if appropriate, timely refunded by the
Committee.

In addition to the contributors cited in the complaints, we identified only six other
contributors to OFA whose names might have been fictitious based on the spelling or other
identifying information provnded These six contributors gave approximately $17,445 to the
Committee, $14,476 of which remains unrefunded. Thus, the recitations in the complaints and
the information provided by ITD for our review periods, identifies a total of 17 contributors with
potentiaBy fictitious who gave a total of $60,472 in contributions to the Committee,
$15,676 of which has yet to be mfunded.

We believa dismissal of these allegations is gppropriate because (1) the alleged
breakdown in the Committee’s compliance system is not borne out by the available information
about the scope and amount of the contributions the Committee received from allegedly
unknown persons, and (2) the majority (approximately 75%) of the prohibited contributions
received from the fictitious individuals cited in the complaint and identified through our review
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have been refunded.” In notifying the Committee of dismissal we would advise it of the
obligation to refund the prohibited contributions we have identified in our review.

For these reasons, it would not be an efficient use of the Commission’s resources to open
an investigation into this issue with respect to the Committee. See Heckler v. Chaney, 470 U.S.
821 (1985); MUR 5950 (Hiliary Clinton for President) (Factual and Legal Analysis dismissing
Section 44 1e violation to preserve resources where prohibited contributions were refunded
before the complairtt was filed). Accerdingly, we recornmend the Commnission dismiss
allegations that Obama for America and Martin Nesbitt, in his official capacity as Treasurer,
violated 2 U.S.C. § 441f by accepting contributions from unknown persons in the name of
another.

b. The Victory Fund

Regarding the Victory Fund, there are no indications that the Victory Fund received
contributions from the individuals specified in any of the complaints. Our review of the
February/August sample months identified a single contribution received from an unknown
person using the name “Anonymous, Anonymous™ and totaling $2,228. The Victory Fund’s
compliance system identified the suspect contribution and flagged it for verification, but did not
refumd it within the 30 days permitted by the Act.

Despite this appamnt viclation of Section 441f, dismissal of these allegations is
appropriate because (1) the prohibited contributions cited in the complaint are minimal when
compared to the total amount of contributions received by OVF ($2,228 out of $93 million), and

(2) allegations of breakdowns in the compliance system set forth in the complaints are not borne

12 While we do not anticiprte it, should the Section 438(b) audit uncover any informatios that suggests that the
Committee committed more violations of 2 U.S.C. § 441f, and refers the violations for Enforcement action, the
Commission would not be precluded from taking Enforcement action for those violatians.
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out by the Commission’s review of the contributions received by the Victory Fund. Thus, it
would not be an efficient use of the Commission’s resources to open an investigation into this
issue with respect to the Committee. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where prohibited contributions wete refunded before the complaint was filed).
Accordingly, we meuﬂ tha the Coramission dismiss dliegations that the Obanm
Victory Funii and Andrew Tobias, in hin official capsnity a8 Trassuror, vinlated 2 U.S.C. § 441f
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by mxcepting coutributions from vzdmown persans in the name of anosher.
m. RECOMMENRATIONS

L

Find reason to believe Obama for America and Martin Nesbitt, in his official capacity
Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f);

Autiyrize as amdit of Obama for Amenica and Mintin Neshitt, in hin efficial mpazity

as Treamuras, pussuaat to 2 U.S.C, § 437g;

Dismiss allegations that Obama for America and Martin Neshitt, in his official
capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions from
foreign nationals;

Dismiss aliegations that Obama for America and Martin Nesbitt, in ixis officiel
capusity as Treasurer, vivlated 2 U.8.C. § 4411 by accepting centributiens from
unknuwn pesmmns in the name of another;

Find mo ressen to believe Obama Victory Fund and Andrew Tobias, in hin official
capecity as Treasurer, acceptad axcoosive confributions in violatiom of 2 U.S.C.
§ 441a(f);

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441¢ by accépting contributions from
foreign nationals;

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capanity es, Toannezzr, violated 2 U.8.C. § 434(b) by misssportimy disbemmammts;

Dismisa allegations that Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions from
unknown persans in the name of amother;
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9. Approve the attached Factual and Legal Analyses; and

10. Approve the appropriate letters.

3/30/10

Date
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Tho P, Duncan
General Counsel

‘ﬁ Marie Terzaken % N

Associate General Counsel for Enforcement




